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Executive Summary

The idea that corporations should have a stated purpose articu-
lating social and environmental objectives is no longer confined to
academic circles. It is now driving conversations in boardrooms
and at annual general meetings. Those conversations are also
shifting from why statements of corporate purpose are needed to
how they can be implemented and brought into the mainstream.

This paper seeks to advance the Canadian discussion of corporate purpose
and to argue in favour of establishing a more solid legal scaffolding for

it through reform of the Canada Business Corporations Act. It begins by
reviewing different approaches to the definition of “corporate purpose”
and settles on the following: the reason for existence guiding a company’s
business conduct. A purpose statement explains why a company seeks to
benefit from corporate status and thus relates directly to legal privileges
extended to it, namely legal personality and limited liability for share-
holders. It provides the underpinning to the corporation’s operations.

We deliberately adopt a broad rather than narrower social definition of
purpose and suggest, based especially on recent experience in the U.K.,
that nudging companies toward social purpose by having them state, and
publicly defend, a purpose they have leeway to define is more likely to
produce truly socially beneficial companies than the attempt to impose a
legal obligation to identify a social purpose.

The paper then delves briefly into legal history to show that, far from
being inconsistent with corporate law, identifying a purpose for incorpo-
ration was in fact at its origins. In considering the impact on businesses
of having to state a purpose, we observe that as customers and the public
generally become more sophisticated in their expectations of corporate
behaviour, a reorientation toward a broader purpose than maximizing
shareholder return can indeed be good for business as well.



The paper reviews recent developments in Canadian law, which have freed
directors and officers to take account of social and environmental consider-
ations when exercising their fiduciary duties. However, this discretion also
gives them power to avoid taking such considerations into account. In sum,
the Canada Business Corporations Act does not currently provide a firm
foundation for corporate purpose that is not shareholder-centric.

A large part of the paper is then devoted to tracking recent developments
in the U.K. and France, both of which have gone further in providing a legal
framework for corporate purpose. We draw on a number of features of
U.K. and French law, as well as on some existing proposals for reform

to U.K. law, to arrive at five recommendations for reform to the Canada
Business Corporations Act:

1. There should be a new mandatory statement of purpose by the Board
from which small businesses should be exempt;

2. Corporations should be subject to a comply or explain approach to
stating a social purpose;

3. The fiduciary duty of directors and officers should be extended to
pursuing the purpose of the corporation honestly and in good faith
with a view to its best interests;

4. The best interests of the corporation should be expanded to include
impacts on the community, high standards of business conduct and
fairness as between stakeholders of the corporation; and

5. The Board should make an annual section 122 statement explaining
how directors and officers have advanced the purpose of the company
and have regard to its best interests.






Introduction

This paper was commissioned by the David Suzuki Foundation
and is a part of a broader research effort to promote the idea
that legally significant statements of corporate purpose, affirming
the positive social and environmental impacts a company seeks
to have, should become an ordinary part of practice for Canadian
businesses.' The paper aims to fulfil the narrow but extremely
significant objective of identifying provisions that the federal
government can introduce into the Canada Business Corporations
Act (CBCA)? to bring the adoption and execution of “corporate
purpose” into the mainstream. We propose that corporations
should be oriented by the law toward making statements of
social and environmental purpose, but that their boards should
have the mandate to determine the scope and ambition of

such statements. The overall purpose of corporate purpose,

so to speak, should be to engage corporations in a process of
ratcheting up their engagement with social and environmental
concerns, a process upon which, it must be said, many corpora-
tions have already embarked. In the absence of a requirement
to state corporate purpose, the current corporate regime might
reinforce the view that the only, generally implicit, purpose of a
corporation is to maximize value for shareholders, a view that is
no longer even shared by business leaders themselves.



The paper makes five recommendations for reform of the CBCA. We have
focused on that legislation because it provides an enabling framework for
the more than 235,000 corporations incorporated federally® and has had
influence on parallel provincial legislation. As of 2014, approximately half
of Canada’s publicly traded companies were incorporated under the CBCA.“
The proposals made here could be extended to provincial incorporation
statutes as well.

We have arrived at our recommendations (section é) after a review of the
literature on definitions of corporate purpose (section 1), a brief consider-
ation of the sometimes fraught history of corporate purpose reflected in
the now all but defunct ultra vires doctrine (section 2), an overview of the
business case for stating corporate purpose (section 3), an examination of
the current CBCA framework applicable to corporate purpose (section 4)
and especially after a review of recent reforms in the United Kingdom and
France (section 5).

We begin nevertheless with a certain return to first principles. The term
“corporation” in its most general sense ordinarily refers to “a number of
persons united in one body for a purpose.” Ironically, the most crucial
element in that description—purpose—is the missing ingredient for most
modern business corporations. The implicit purpose of all such corpo-
rations to make a profit does not, of course, explain the purpose of any
particular corporation.® One looks in vain to find meaningful statements
of corporate purpose in articles of incorporation, though increasingly
companies are adopting organizational purpose statements to guide their
management decisions. As a result, there have been repeated calls in

the corporate governance literature that the modern corporation ought to
have a clearly defined and articulated purpose, whether that be oriented to
social and environmental impacts or not’” The prominence of shareholder
primacy in several jurisdictions has reinforced the assumption that the
company'’s true purpose is to maximize the value for shareholders.®

The diversity of the shareholders’ investment objectives and priorities is
sometimes held to render it untenable that there could be a central set

of purposes that unifies a company.? However, the dilution of shareholder



primacy and the promotion of stakeholder interests in some jurisdictions™
engendered the need for a defining set of purposes for a corporation,
though not necessarily for a single purpose.” Even jurisdictions that
preserve a shareholder-centric model of corporate governance tend to
recognize that corporations must consider a plurality of interests in
making business decisions.”

While corporations should take account of all their impacts, this paper
proceeds from the premise that we will have better corporate citizens if
they identify and aim to achieve specific social and environmental purposes
within their sphere of influence. Such corporate purposes should not

be kept unclear or left to supposition. Rather, they should be expressly
defined and agreed upon as providing directing principles for corporate
activities. Although a statement of purpose may seek to address a range
of concerns, it should gather them together in a common thread. That
common thread in turn should orient the fiduciary duties exercised by
directors and officers of the corporation.

A final preliminary clarification is in order. The idea of establishing a
legal foundation for corporate purpose discussed here is markedly
different from that of enabling the existence of benefit corporations.’
Benefit corporations have a special form of incorporation that is gaining
in popularity in North America.”* This paper’s aim is not to explore the
creation of a new special category of corporation for Canada, but rather
to consider how to make statements of purpose a general feature of
Canadian corporate practice.
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1. Definitions of Purpose

It may be suggested that it is superfluous to require an artificial
person to have a defining purpose when such expectations are
not placed upon natural persons. On the other hand, it could be
contended that since a corporation is a legal person, it has the
free will to act as any person would, and that government should
not mandate it to have a purpose. However, a corporation is also
an entity established by a group of people and organized within
formal legal structures to achieve certain goals. It is therefore
reasonable to expect those using the corporate form to identify
a purpose that orients its use. Furthermore, the sheer economic,
social and political power of modern corporations grants them
an influence that can transcend that of any individual or, indeed,
sometimes that of governments. While individuals are the driving
force behind corporations, corporations are greater than the
sum of their parts, often amassing the power to determine the
course of human lives. Al Gore pointedly observed that “more
money is allocated by markets around the world in one hour
than by all the governments on the planet in a full year.”s

As the shareholder primacy doctrine declines in influence, several concepts
have been proposed to reorient corporate conduct toward better social
outcomes. Corporate Social Responsibility (CSR), Business and Human
Rights (BHR) and Environmental, Social and Governance (ESG) criteria
have become mantras of good management practice, reflecting public
expectations that a healthy business contributes to sustaining a healthy
society and planet. While the idea of corporate purpose aligns with these
ideals, it is not a synonym or substitute for them. Corporate purpose ought
to further, but indeed can go beyond, CSR, BHR and ESG. Whereas the
latter are sometimes taken to be “merely voluntary” standards informing

12



management systems or investment screening, giving legal significance
to statements of corporate purpose allows those inside and outside the
company to assess how and to what degree that purpose truly guides
the conduct of the company’s business and to keep it legally accountable
according to its own public standard.

As shown in Table 1 below, modified and adapted from a similar table
prepared by Dayana Jiminez et al.,"® the definitions of corporate purpose
found in the literature reflect a broad range of formulations across a spec-
trum of ambition, from narrow (value and value creation) to broad (moral
and social responsibility, and “beyond profit” motivations). At one end of
the spectrum are corporate purposes that have retained shareholder and
profit primacy as their “philosophical heartbeat,” while at the other lie
those focused on environmental and social priorities. Between both ends
of this spectrum lie purposes that prioritize a stakeholder orientation.

The ISO Corporate Governance Guideline defines an organization’s
purpose as its “meaningful reason to exist.”” By contrast, the British
Academy, in its 2019 report, The Principles of Purposeful Business, proposed
the following explicitly socially and environmentally oriented definition:™®

“The purpose of business is to solve the problems of people and the
planet profitably, and not profit from causing problems.”

For its part, the United Way Social Purpose Institute states that a social
purpose business has “[aln enduring core reason for being. It is clear and
consistent about why its business exists, what it stands for and what it

is about—beyond what it makes, does or sells.” It also defines a social
purpose business as a “company whose enduring reason for being is to
create a better world. It is an engine for good, creating social benefits by
the very act of conducting business. Its growth is a positive force in
society.™°

As we have noted, while the purpose of “corporate purpose” is to prompt
business engagement with social and environmental challenges, we
acknowledge that allowing companies a wide berth to identify their purpose
is the pragmatic step to take, especially for companies new to the process



of identifying a purpose. Therefore, this paper broadly defines corporate
purpose as “the reason for existence guiding a company'’s business conduct.”
A purpose statement explains why a company seeks to benefit from
corporate status and thus relates directly to legal privileges extended to it,
namely legal personality and limited liability for shareholders. It provides
the underpinning to the corporation’s operations. It is not simply a list of
corporate objectives or objects (e.g., “to operate a bakery”), but rather
determines why these objects are chosen (e.g., “to improve health through
nourishing baked food”). By contrast, a mission statement can explain how
the purpose is undertaken, and a vision statement can explain what orien-
tation is given to its pursuit.”

Based on the U.K. experience discussed below, this paper suggests that
nudging companies toward social purpose by having them state, and
publicly defend, a purpose they have broad leeway to define is more likely
to produce truly socially beneficial companies than the attempt to impose
a legal obligation to identify a social purpose. Indeed, it might be accepted
by some executives and shareholders that corporations ought to have a
purpose that acknowledges an overarching ambition that is beyond their
daily activities and business interests without necessarily conceding that
all corporations exist to help solve societal and environmental problems.
How a specific statement of purpose is arrived at for any given company
will inevitably be shaped by individual contexts and the company’s best
interests. As will be made clear in the recommendations developed below,
this paper has therefore opted for a more general, open-ended definition
of purpose than that proposed by, for example, the British Academy or
Social Purpose Institute. Thus, our premise is that all corporations ought
to be able to state their purpose. Whereas some corporations may engage
in this exercise only for the sake of virtue-signalling,** we argue that this
is a risk worth running, especially if statements of purpose become linked,
as proposed, to the exercise of fiduciary duties by directors and officers.

Furthermore, the paper seeks to apply the purpose standard to itself:
the overriding reason for having purpose statements is indeed well
articulated by the British Academy and Social Purpose Institute.

14



Corporations, especially the most influential and powerful ones, but even
emergent corporations that might have growing impacts on society at
large, should engage with helping to solve the world’s most pressing
concerns.” These have been well articulated in the United Nations
Sustainable Development Goals on which the British Academy, following
the World Business Council on Sustainable Development, also draws.?*
Consequently, the paper seeks to identify how the law could be structured
to require statements of purpose consistent with the broad definition
adopted here but nevertheless create incentives to adopt statements
consistent with the definition proposed by the British Academy and the
Social Purpose Institute.

Jiminez et al. point to the dearth of literature concerning the process of
articulating corporate purpose and generalizing its adoption.?s The British
Academy’s first, capstone recommendation to that end, contained in the 2021
final report of its Future of the Corporation program, is that “[glovernments
put purpose at the heart of company law and the fiduciary responsibility

of directors.”® This paper does indeed seek to follow up on that recom-
mendation. It does so by considering legal frameworks that have been
used in other jurisdictions and drawing out implications for Canada. At the
same time, however, this paper does not seek to elaborate upon additional
directions for policy considered by the British Academy, namely changes
to the powers given to regulators, to reporting requirements, to share-
holder responsibility and governance arrangements, to practices around
measurement and evaluation of corporate performance and to the role of
investors. These additional measures could flow from a successful effort
to place purpose at the heart of Canadian corporate law.

BOX 1: EXAMPLES OF CORPORATE PURPOSE STATEMENTS?

Tesla: We exist to accelerate the planet’s transition to sustainable transport.
Patagonia: We're in business to save our home planet.

Whole Foods: Our purpose is to nourish people and the planet.

Walmart: We save people money so that they can live better.

Maple Leaf Foods: To raise the good in food.



TABLE 1: A SURVEY OF DEFINITIONS OF CORPORATE PURPOSE

Purpose
emphasis

Definitions

Value and value

Purpose is not a mere tagline or marketing campaign; it is a company’s

responsibility

creation fundamental reason for being — what it does every day to create value for its
stakeholders. Purpose is not the sole pursuit of profits but the animating force
for achieving them.
Larry Fink (2019)
Corporate purpose is the higher purpose of a company that goes beyond the
sole profit orientation. The purpose is to define and deliver a long-term value-
creating promise, either in the company’s local environment or in the global
market environment, that is directly related to the company’s value creation.
Bruce and Jeromin (2020)
The purpose of a company is to engage all its stakeholders in shared and
sustained value creation. In creating such value a company serves not only its
shareholders, but all its stakeholders—employees, customers, suppliers, local
communities, and society at large.
World Economic Forum (2020)

Moral and An aspirational reason for being which inspires and provides a call to action for

social an organization and its partners and stakeholders and provides benefit to local

and global society.
Harvard Business Review (2015)

Purpose is the statement of a company’s moral response to its broadly defined
responsibilities, not an amoral plan for exploiting commercial opportunity.
Bartlett and Ghosal (1994)

A higher purpose is a goal that transcends the usual business goals of the
organization, but yet acts as the arbiter of all business decisions. That is, the
decisions are made at the intersection of business goals and higher purpose.
Thakor and Quinn (2013)

An economy where the value lies in establishing a purpose for employees and
customers—through serving needs greater than their own, enabling personal
growth, and building community.

Hurst (2014)




Moral and
social
responsibility

The purpose of business is to solve the problems of people and the planet
profitably, and not profit from causing problems.
British Academy (2019)

A Social Purpose Business is a company whose enduring reason for being is to
create a better world. It is an engine for good, creating societal benefits by the
very act of conducting business. Its growth is a positive force in society.
United Way Social Purpose Institute (2021)

Purpose is a unifying statement of the commercial and social problems a busi-
ness intends to profitably solve for its stakeholders.
Gulati (2022)

A meaningful reason to exist; reason for existence from all perspectives.
ISO 37000 (2021)

Beyond profit
(broad defini-
tion of purpose)

A concrete goal or objective for the firm that reaches beyond profit maximization.

Henderson and Van den Steen (2015)

The meaning of a firm’'s work beyond quantitative measures of financial
performance.
Gartenberg et al. (2016)
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2. A Brief Historical
Perspective on
Corporate Purpose

Corporate purpose was once at the heart of corporate law,
though controversially so. Indeed, the powerful trading corpo-
rations established by the colonial empires of Europe to pursue
their territorial conquests were given vast monopoly powers
and a staggering array of purposes. For example, the 1670
Royal Charter of the Hudson’s Bay Company charges it “to make,
ordain, and constitute, such, and so many reasonable Laws,
Constitutions, Orders and Ordinances, as to them, or the greater
part of them being then and there present, shall seem necessary
and convenient for the good Government of the said Company,
and of all Governors of Colonies, Forts and Plantations, Factors,
Masters, Mariners, and other Officers employed or to be
employed.”® In short, the Hudson’s Bay Company not only had
the purpose of engaging with social issues, it was to govern
them directly!*® The legacy of such colonial purpose continues to
have horrific consequences for Indigenous communities.

The evolution of French law also illustrates how corporate purposes,
albeit ones in service of an imperial power, were once anchored in corpo-
rate law. Anne Lefebvre-Teillard and Charles Freedeman have separately
documented how, prior to France’s general incorporation legislation of
1867, incorporation was granted on a case-by-case basis with applicants
having to make the case for “la reconnaissance de l'utilité publique,” that is,
the recognition of public purpose or public utility.3° After 1867, utilité
publique was simply presumed.

18



In the Anglo-American context, a parallel phenomenon to that of 19th
century France can be observed. In the wake of the U.K. Bubble Act of
1720, corporate charters required individual legislative approval and were
granted when they were deemed to further the public welfare.>’ Charlie
Cray and Lee Drutman note that:

Much of what we attempt to accomplish today through regulation
was accomplished in early America through the chartering process
that defined a corporation’s purpose. When a corporation violated its
charter by operating ultra vires, or outside the powers bestowed upon
it, the corporation could be dissolved by an act of the legislature that
created it.>*

Morton Horwitz traces the erosion of the ultra vires doctrine in the United
States and quotes the preface to William Cook’s treatise, who wrote in 1898:

The doctrine of ultra vires is disappearing. The old theory that a
corporate act beyond the express and implied corporate powers was
illegal and not enforceable, no matter whether any actual injury had
been done or not, has given way to the practical view that the parties
to a contract which has been partially or wholly executed will not be
allowed to say it was ultra vires of the corporation.s3

The erosion of the ultra vires doctrine

meant that corporate purpose ceased dd The colonial and Eurocentric
to play a significant governance role.

Corporations no longer needed to orlglr.rs Ol_c co.rporate law _
state a purpose and, if they did, it culminating in a purely profit-
tended to be the generic purpose driven entity have left their
of conducting business. As Milton trace and have tended to
Friedman famously put it, encapsu- produce a single account of
lating the dogma of the 1970s, “the what a corporation is and can
social responsibility of business is to . . .
. . be, discounting the experiences
increase profits.”* )

and perspectives of other world

The colonial and Eurocentric origins views and legal traditions.

of corporate law culminating in a
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purely profit-driven entity have left their trace and have tended to produce
a single account of what a corporation is and can be, discounting the
experiences and perspectives of other world views and legal traditions.

It is notable, for example, that as Indigenous Peoples come to establish
their own corporate forms, they often take on a more ambitious set of
social purposes. Thus, Makivik Corporation, which was established upon
the settlement of the James Bay and Northern Quebec Agreement with
the Inuit of Nunavik and operates a number of businesses, in addition to
administering and investing the settlement compensation funds, has the
following corporate objectives that constitute its purpose:

(b) to relieve poverty and to promote the welfare and the advance-
ment of education of the Inuit;

(c) to develop and improve the Inuit communities and to improve their
means of action;

(d) to exercise the functions vested in it by other acts or the
Agreement;

(e) to foster, promote, protect and assist in preserving the Inuit way of
life, values and traditions.3®

On part of the very territory where the Hudson’s Bay Company had operated
from 1670, Makivik Corporation now pursues the obverse of the public
purpose that had been pursued in that colonizing Royal Charter. It seeks to
decolonize and revitalize that Inuit territory.3®

We have rehearsed this legal history only to underscore that, far from
being inconsistent with corporate law, identifying a purpose for incorpo-
ration was in fact at its origins. A return to statements of purpose would
no longer be for the sake of specifying which of the state’s goals are to be
pursued through the delegation of sovereign power. Rather, since corpora-
tions have been granted autonomy to conduct business that can and does
have significant collective impacts, they should be able to state how their
reason for existence justifies their social licence to operate.

20
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3. The Business
Case for Purpose

Statements of purpose can assist rather than hinder a company
in establishing its business case and operating financially as a
going concern.

The idea of purpose has been driving changes in how many leading busi-
nesses are run in recent times, advancing a shift from the old thinking
that sees a company as narrowly pursuing short-term profit. In 2019, the
Business Roundtable, which comprises more than 200 of the largest U.S.
corporations, embraced this shift by adopting a new Statement on the
Purpose of a Corporation to overturn its 22-year-old policy statement
“that defined a corporation’s principal purpose as maximizing shareholder
return.”” In adopting this new statement, which includes the affirmation
that “[wle respect the people in our communities and protect the envi-
ronment by embracing sustainable practices across our businesses,” the
Business Roundtable acknowledged a much broader set of interests to
which corporations should also attend.:®

As customers and the public gen-
erally become more sophisticated 84 The customer shift toward purpose-
driven companies transcends
markets and age groups, and
purpose-driven companies are

in their expectations of corporate
behaviour, a reorientation toward a
purpose broader than maximizing
shareholder return can indeed be

good for business as well. The cor- more likely to achieve customer
porate governance literature shows loyalty, customer advocacy,

that the adoption of corporate strategic clarity, a good reputation,
purpose can have a positive impact growth, talent attraction and

on a company’s bottom line.?*
Accenture Strategy’s global survey

retention and innovation.
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reported that 62 per cent of 30,000 surveyed consumers wanted com-
panies to take a stand on issues that align with their values.«® Companies
that disregarded customer values faced significant possible impacts on
their business: 53 per cent of customers dissatisfied about a company’s
stance on a social issue would complain, 47 per cent would walk away and
17 per cent would not return. Another study showed that approximately 60
per cent of Americans would “choose, switch, avoid or boycott a company
based on its stand on social issues™’; 77 per cent of those polled reported
stronger emotional connection to purpose-driven companies over traditional
companies, while 66 per cent would leave a product they commonly
purchase for a new one from a purpose-driven company.“* The customer
shift toward purpose-driven companies transcends markets* and age
groups,* and purpose-driven companies are more likely to achieve cus-
tomer loyalty, customer advocacy,“ strategic clarity,** a good reputation,
growth,” talent attraction and retention“® and innovation.
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4. The Canadian
Legal Context for
Corporate Purpose

The CBCA still contains traces of the now largely obsolete ultra
vires doctrine. Section 6 stipulates that the articles of incorpo-
ration must include “(f) any restrictions on the businesses that
the corporation may carry on.” However, no such restrictions
need be specified and no positive statement of purpose need be
made. Section 16 is worth reproducing in full:

Powers of a corporation

16 (1) It is not necessary for a by-law to be passed in order to confer
any particular power on the corporation or its directors.

Restricted business or powers

(2) A corporation shall not carry on any business or exercise any power
that it is restricted by its articles from carrying on or exercising, nor
shall the corporation exercise any of its powers in a manner contrary
to its articles.

Rights preserved

(3) No act of a corporation, including any transfer of property to or
by a corporation, is invalid by reason only that the act or transfer is
contrary to its articles or this Act.

Thus, powers of the corporation need not be restricted in the articles, but
if they are the corporation shall not act contrary to them. However, so as

not to prejudice third parties, an act contrary to the articles is not for that
reason alone rendered invalid. This latter point is reinforced by section 18,



which protects third parties against the invalidity of ultra vires acts except
where such a party has received actual or constructive notice.5°

The CBCA's failure to prescribe a statement of corporate purpose and its
exclusion of a robust ultra vires doctrine betokens a strong continuing
orientation toward shareholder primacy as the underlying and undiffer-
entiated corporate purpose. As long as corporations make a return for
shareholders, so goes the logic, they need not justify their existence.

If they fail to do so, the market will punish them.

The orthodoxy of shareholder primacy can trace its legal force to the 1883
decision in Hutton v. West Cork Railway Co., where Bowen J. reasoned that
the fiduciary duties of directors must be exercised in the best interests

of the company, and those interests are determined by the interests of
the shareholders.5” This dictum was mirrored in the well-known Dodge v.
Ford Motor Company decision, which affirmed that “a business corporation
is organized and carried on primarily for the profit of stockholders” and
that the duties and liberties of directors are circumscribed by the attain-
ment of that goal.5? The business judgment rule, however, softened the
shareholder primacy principle and allowed Canadian courts to defer to the
judgment of the directors, as long as they acted in an informed manner.
At the same time, Canadian courts aligned with their American counter-
parts® in following the Revlon Rule, which prescribes that directors must
make reasonable efforts to obtain the highest value for a company during
a hostile takeover or when the sale of the company becomes inevitable.>
This is due to concerns that existing directors may act in their own interests
and seek to entrench themselves even if the bid benefits shareholders.

In Ventas, the Ontario Court of Appeal held that “[t]here is no doubt that
the directors of a corporation that is the target of a takeover bid...have a
fiduciary obligation to take steps to maximize shareholder (or unit holder)
value in the process...””s Nonetheless, a strict focus on maximizing
shareholder value in the takeover context need not extend to the ordinary
conduct of business.

Indeed, Canadian jurisprudence has evolved to a point where courts are
prepared to weigh interests separate from those of shareholders.

25



This began with the decision in Teck Corp. Limited v. Millar,5® where Berger
J. held that “directors will not be open to a charge that they have failed in
their fiduciary duty to the company” if they consider interests in addition

to those of the shareholders. In Peoples Department Stores Inc. (Trustee of)
v. Wise, the Supreme Court of Canada cited Teck and widened the fiduciary
duties of the board, emphasizing that “directors must be careful to attempt
to act in [the corporation’s] best interests by creating a ‘better’ corporation,
and not to favour the interest of any one group of stakeholders,”’ thus
whittling down the influence of shareholder primacy. In another landmark
decision, BCE v. 1976 Debentureholders,s® the Supreme Court described
directors’ fiduciary duty as a “broad, contextual concept,”? which demands
that the board safeguard the company’s statutory obligations. Directors
should not elevate the interest of one group above others, nor should they
equate the company’s interest with that of shareholders or any corporate
constituent. Shareholders are “entitled to maximize profit and share value,
to be sure, but not by treating individual stakeholders unfairly.”° The
Supreme Court was categorical that where there is a conflict between the
interest of the shareholders/stakeholders and those of the corporation,
the director’s duty to the corporation trumps any other.”’

The Court’'s emphasis that the “short- and long-term interests” of the
corporation be considered by the board “in the course of making their ulti-
mate decision” provides a legal foundation for a corporate purpose beyond
shareholder primacy, incorporating broader interests, including those of
creditors, shareholders, employees, governments and the environment.*?
Since a corporate purpose ought to have some enduring significance,

it should align well with long-term interests.

In 2019, Parliament adopted language inspired by the Wise and BCE deci-
sions with an amendment to the CBCA.% Prior to the amendment, section
122 of the CBCA stipulated that directors and officers of a company must
“act honestly and in good faith with a view to the best interests of the cor-
poration.” As the Supreme Court held, this language already established
that the corporation itself, and not the shareholders, is the object of the
directors’ fiduciary duty. Bill C-97 added subsection 122(1.1) to the CBCA,
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thereby including the following non-exhaustive list of factors that may be
considered by directors and officers when exercising their fiduciary duties:

(a) the interests of (i) shareholders, (ii) employees, (iii) retirees and
pensioners, (iv) creditors and governments;

(b) the environment; and
(c) the long-term interests of the corporation.

Thus, the interests of the shareholders are only one of a multitude of
priorities that the directors may consider when evaluating whether a
decision is in the best interests of the corporation.

This codification and extension of the Wise and BCE decisions frees directors
and officers to take account of social and environmental considerations.®
This new paradigm, Ortved argues, provides the legal framework necessary
to bring purpose into the mainstream and makes a further amendment to
fiduciary duties under the CBCA redundant.®s However, we hold the view
that if purpose is to become a requisite part of corporate governance, then
the current version of the law does not go far enough. Significantly, the
word “may” makes the considerations in subsection 122(1.1) discretionary,
which gives directors and officers leeway to avoid taking account of

44 The Court’s emphasis that the “short-
and long-term interests” of the
corporation be considered by the board
“In the course of making their ultimate
decision” provides a legal foundation

for a corporate purpose beyond
shareholder primacy, incorporating
broader interests, including those of
creditors, shareholders, employees,
government and the environment.
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subsection 122(1.1). Acting in “the long-term interests of the corporation”

is arguably a crucial element of the board’s fiduciary duty, because it is
not possible to act in the “best interests of the corporation” without paying
attention to those interests.®® Yet, acting in the long-term interests of the
corporation remains optional under the CBCA. Finally, apart from being
discretionary, the list of ESG factors that directors may take into consider-
ation is not far-reaching, and falls short of similar practices in the jurisdic-
tions studied. A broader requirement would fit into global efforts to reform
company laws to expressly require companies to have and articulate a
purpose.®’
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5. Some Relevant
Foreign Examples

Across multiple jurisdictions, the growing emphasis on corpo-
rate purpose has resulted in different legal and regulatory
approaches. We single out lessons from the United Kingdom
and France, which have recently engaged in reforms designed
to systemize purpose in the modern corporation. These jurisdic-
tions offer important lessons for Canada. We should note that
while some U.S. developments, notably the emergence of benefit
corporations and of corporate constituency statutes,® align

with an increasing legal significance for corporate purpose, as a
general matter U.S. corporate law has not evolved to the same
degree as that of the U.K. and France.

United Kingdom

General Legal Landscape for Corporate Governance

The statutory foundation of U.K. corporate law is the Companies Act, 2006
as amended. Among other things, the Act codifies the procedure for incor-
porating a company; a company’'s powers, capacity and obligations; rights
and responsibilities of “members” (shareholders); and rights and duties of
directors and other officers of the company. The Act also confers statutory
powers on a set of government institutions to oversee codes of conduct
regulating specific aspects of corporate governance in the U.K.

There is no requirement under the Act for companies incorporated in
the U.K. to articulate a purpose. Historically, companies were required to
provide an object clause in their charters at the point of incorporation,
and activities undertaken outside a company’s objects were voidable.
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That was why under the old regime, companies included a lengthy list of
objects in their charters. However, Article 31 of the Act bears a resemblance
to paragraph 6(1)(f) of the CBCA by allowing a company'’s objects to be unre-
stricted unless otherwise stipulated by the Articles of Association. In any
event, object clauses were a list of activities and businesses that a company
could undertake, but they were never really an expression of the company’s
purpose.

Corporate Purpose in the United Kingdom

There is a growing momentum among government and business leaders for
the integration of corporate purpose into U.K. company law. As stated earlier,
the British Academy affirms that the purpose of business is to “find profitable
solutions to the problems of people and planet, not to profit from creating
problems for either,” and this view is supported by 44 per cent of those sur-
veyed for the British Academy’s Future of the Corporation programme.®?
Moreover, 55 per cent back the creation of incentives to spur business change,
while 40 per cent agree that changing company laws and regulations will
help advance purposeful businesses. Indeed, Ed Miliband, then U.K. shadow
secretary for business, called for a reform to U.K. corporate law to encourage
purpose-driven companies to lead the recovery from the pandemic.”®

These developments need to be placed against the backdrop of the way
the Act is currently framed. Subsection 172(1) codifies the common law
duties of directors to exercise their powers in good faith and in a manner
that furthers the interests of the shareholders (‘members”), making
shareholder interests the primary consideration of directors when deter-
mining the best interests of the company. At the same time, however,
subsection 172(1) instructs directors to have regard to a broad range of
ESG considerations, including “the impact of the company’s operations on
the community and the environment,” when assessing what is in the best
interests of the shareholders. In addition, subsection 172(2) makes it clear
that “[wlhere or to the extent that the purposes of the company consist of
or include purposes other than the benefit of its members, subsection (1)
has effect as if the reference to promoting the success of the company
for the benefit of its members were to achieving those purposes.”
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Kershaw and Schuster point out that this effectively places members’
interests atop the list of company priorities, despite the breadth of
stakeholders captured in paragraphs 172(1)(a)-(f).” Indeed, paragraphs
172(1)(a)-(f) impose no obligation on a company to prioritize stakeholders,
but merely to have regard to them.

This state of affairs is an important motivation for the Better Business Act
campaign by an alliance of more than 1,000 U.K. corporations, which are
urging the government to adopt legislation aimed at ensuring that “every
single company in the UK, whether big or small, aligns the interests of
their shareholders with those of wider society and the environment.””?
The proposed legislation would include an amendment to section 172
specifying a duty on directors to advance the purpose of the company”?
and the requirement that the directors of medium- and large-sized
companies issue an annual strategic statement of compliance with section
172 explaining how they have advanced the purpose of the company while
performing their duties under section 172.7* We have retained these ideas
in our recommendations.

The U.K. Corporate Governance Code is a distillation of best-practice princi-
ples and guidelines for the 472 leading companies with a premium listing
on the London Stock Exchange, whether incorporated within or outside
the U.K.’s The board of a parent company of a premium listed company is
required to safeguard cooperation within the group and adherence to the
Code’® As opposed to standard listed companies, premium listed companies
must meet the U.K.'s highest standards of governance and regulation.
Compliance with these standards allows premium listed companies to bene-

fit from a lower cost of capital, a liquid market and wider access to investors.

The U.K. Financial Reporting Council (FRC) is responsible for issuance of
the Code, the most recent version of which is that of 201877 The Code is
not a legally binding instrument or an act of parliament, but has achieved
adherence to its “comply or explain” regime because of the role and influ-
ence of the FRC. Although the FRC is “a private body and is independent
of government,””® it assumes notable statutory powers under the Act and
other legislation.”?
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Purpose Requirement and Applicability

The Code is made up of five sections that focus on board leadership and
company purpose; division of responsibilities; composition, succession and
evaluation; audit, risk and internal control; and remuneration. The Code
affirms that a “company’s culture should promote integrity and openness,
value diversity and be responsive to the views of shareholders and wider
stakeholders.”® It articulates 18 principles and has 41 provisions. The Code
stipulates that the role of an effective and entrepreneurial board is the
promotion of the company’s long-term success, as well as the creation of
value for shareholders and for society.?” It enjoins a company’s board to
establish its purpose, values and strategy and to ensure their alignment
with overall company culture, while leading by example, acting with integ-
rity, engaging with stakeholders and aligning workplace policies with the
company’s long-term success.?? If the board is not satisfied that corporate
policies are aligned with corporate purpose, it should obtain assurances
that corrective action has been taken. Other provisions of the Code relating
to purpose include the principle that executive remuneration should align
with company purpose and link with the delivery of long-term strategy,
and that incentive schemes must align with corporate culture.®s At the
heart of corporate purpose in the U.K. is section 172 of the Act, which
itemizes the fiduciary duties of directors, and urges regard for stakeholder
interests.
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BOX 2: PARAGRAPHS 172(1)(A)-(F) OF THE U.K. COMPANIES ACT 2006

A director of a company must act in the way he considers, in good faith,
would be most likely to promote the success of the company for the benefit
of its members as a whole, and in doing so have regard (amongst other
matters) to

a. the likely consequences of any decision in the long term,
b. the interests of the company’s employees,

c. the need to foster the company’s business relationships with suppliers,
customers and others,

d. the impact of the company’s operations on the community and the
environment,

e. the desirability of the company maintaining a reputation for high
standards of business conduct, and

f. the need to act as between members of the company.

As is shown by the 2020 FRC assessment of the U.K.'s Governance Code,
corporations may start out by stating that their purpose is simply to
pursue profit, but a substantial majority of them tend to move away from
that approach in subsequent iterations. In 2020, 93 per cent of U.K. compa-
nies covered by the Governance Code described a purpose without refer-
ring to profit and shareholder value, a notable transformation from the
previous year, when profit drove most purpose statements. “Of that 93%,
however, 45% of purpose statements either did not describe any social or
stakeholder dimensions or indirectly referenced them. 23% of companies
mentioned either a social or stakeholder dimension in their purpose, such
as serving their customers, while 32% clearly described social and/or
stakeholder dimensions to their purpose.”®

This experience is the basis for our suggestion that the prudent approach
to having corporations articulate their purpose involves enabling the
incremental adjustment of purpose statements through a company-owned
process, allowing them ultimately to arrive at a social purpose at their
own pace and with their own emphasis.

33



Reporting Requirements and Enforcement

Although compliance with the Code is not mandatory, reporting require-
ments are embedded in a set of disclosure rules allowing shareholders
and stakeholders to assess the quality of the company’s governance
framework. Significantly, the board should issue a statement in its annual
report on how it has complied with the Code and the statement should
contain how the board has articulated the company’s purpose and strategy.
Compliance is not mandatory, but a company that does not comply has to
explain the reasons for not doing so. Reasons for non-compliance should
give background and explain the impact of the non-compliance. In cases
where non-compliance with a provision is temporary, the company is
required to identify when it intends to comply with the provision. In July
2018, the FRC issued a Guidance on the Strategic Report (GSR) to highlight
best practices of good corporate reporting, especially on how companies
should comply with the Code’s requirement that they state their purpose.
The GSR emphasizes that a company’s purpose is why it exists, and that
it could narrowly focus on creating benefits for members with due regard
to section 172 of the Act, although generally it operates in a wider social
context while contributing to inclusive and sustainable development.

94 This experience is the basis for
our suggestion that the prudent
approach to having corporations
articulate their purpose involves
enabling the incremental adjustment

of purpose statements through a
company-owned process, allowing
them ultimately to arrive at a social
purpose at their own pace and with
their own emphasis.
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BOX 3: FRC'S GUIDANCE ON BOARD EFFECTIVENESS

A company’s purpose is the reason for which it exists. The board is respon-
sible for setting and reconfirming the company’s purpose. A well-defined
purpose will help companies to articulate their business model, and
develop their strategy, operating practices and approach to risk. Companies
with a clear purpose often find it easier to engage with their workforce,
customers and the wider public.

The Company Regulations, 2018, require directors to explain how they
have complied with the requirements of section 172 concerning stake-
holder engagement. Similarly, the Listing Rules require listed companies
to provide an annual financial report that contains statements of compli-
ance with all relevant provisions of the Code. Where a company fails to
comply with the Code, it must state reasons for non-compliance.®

Compliance

The Code has only been in existence for just over three years, but there
have been encouraging signs that more companies are articulating their
purposes. The FRC publishes periodic reviews of company compliance
with the Code showing that, while an increasing number of companies do
indeed comply, they need a better understanding of how to craft a purpose
statement and align it with company values and strategy. A clearly defined
purpose, according to the FRC, must contain four crucial elements: the
reason for the company’s existence; the business the company carries out
or the market in which it operates; what it seeks to attain; and how the
company’s purpose will be achieved. However, results of compliance with
this approach have been mixed. According to the FRC's 2020 review of
statements submitted,® while 86 per cent of companies disclosed a pur-
pose statement,®” 11 per cent used a marketing catchphrase or confused
their vision and values with their purpose; 21 per cent described a clear
purpose for their existence, market segment, unique selling point and how
purpose will be achieved; 22 per cent had a vague purpose that did not
clearly state why the company existed, or the strategy for achieving their
purpose. Most companies, amounting to 62 per cent, did not demonstrate
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a connection between their purpose, strategy and values. Similar patterns
were observed in 2021.%8

BOX 4: PROPOSED BETTER BUSINESS ACT

172 Duty to advance the purpose of the company

(1) A director of a company must act in the way the director considers, in
good faith, would be most likely to advance the purpose of the company,
and in doing so must have regard (among other matters) to the following
considerations:

(a) the likely consequences of any decision in the long term,
(b) the interests of the company’s employees,

(c) the need to foster the company’s business relationships with suppliers,
customers and others,

(d) the impact of the company’s operations on the community and the
environment,

(e) the desirability of the company maintaining a well-deserved reputation
for trustworthiness and high standards of business conduct, and

(f) the need to act fairly as between members of the company.

(2) The purpose of a company shall be to benefit its members as a whole,
while operating in a manner that also:

(a) benefits wider society and the environment in a manner commensu-
rate with the size of the company and the nature of its operations and

(b) reduces harms the company creates or costs it imposes on wider
society or the environment, with the goal of eliminating any such harm or
costs.

(3) A company may specify in its Articles a purpose that is more beneficial to
wider society and the environment than the purpose set out in subsection (2).

(4) The duty imposed upon directors by this section:

(a) has effect subject to any enactment or rule of law requiring directors,
in certain circumstances, to consider or act in the interests of creditors of
the company and

(b) is owed solely to the company and not to any other interested parties.
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France

Unlike the U.K., which has chosen an approach to corporate purpose that
rests heavily on a voluntary code applicable to a limited set of companies,
the French attempt to incorporate purpose into the activities and gover-
nance of companies has a stronger legal starting point. The 2019 French
reforms sought directly to change the legal definition and meaning of

a corporation. One significant difference between the U.K. and French
approaches is that the latter introduces a new category of company,

the société a mission. The French government undertook these reforms
because the original Napoleonic Code was “absolutely inadequate in so
far as it considers [the enterprise] from the angle of the corporation only...
Renaming things and doing so truthfully is extremely important.”®”

The French Civil Code, which establishes the general private law governing
legal persons, operates together with the French Commercial Code, which
establishes the specific types of commercial entities that may operate in
France.?° The relevant provision of the Civil Code had remained virtually
unchanged since 1804. Article 1833 stipulated that “a company must have
a lawful purpose and be incorporated in the common interest of share-
holders”. The use of the word purpose in this provision may superficially
buttress the view that French corporate law requires companies to have

a defining purpose of the sort we have defined in this paper. However,

this requirement is no more than a French version of the obligation of
Canadian and U.K. companies to specify their objects or any restrictions
thereto. In practice, companies use this provision to specify general
objects rather than a purpose. Furthermore, Article 1833 does not reflect
a contemporary understanding of corporate purpose because the “lawful
purpose” is already circumscribed by a shareholder-centric approach
that requires a company to be incorporated “in the common interest of
shareholders.” Article 1833 of the Civil Code is paralleled by Article L210-2
of the Commercial Code, which specifies that French Sociétés anonymes
must include in their statutes a definition of their “objet social” or object of
the company.
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Corporate purpose became an issue of policy focus in 2017, when French
President Emmanuel Macron stated the need to “redefine the enterprise”
and its raison d’étre. In January 2018, the French government commis-
sioned a study’' to examine ways to align corporate and collective interest,
and this effort resulted in the Notat-Senard Report.?> That report made
sweeping recommendations for changes to France’s corporate law and
governance based largely on the view that modern corporations should
show sensitivity to the social environment in which they carry on business.
The Notat-Senard Report culminated in the adoption of the PACTE Law,?
which made three significant amendments to the French Civil Code as it
relates to corporate purpose.

Article 169(1) of the PACTE Law amends Article 1833 of the French Civil
Code to include a new sentence:

The company is managed in its corporate interest, while taking into
account the social and environmental issues related to its activity.
[our translation]?

This amendment provides a new approach to corporate responsibility
and emphasizes that company interests do not necessarily lead to the
consideration of relevant social and environmental issues. The new
wording of Article 1833 provides for partial incorporation of ESG standards
into French corporate governance. The concept of corporate interest
nonetheless remains undefined under the PACTE Law and its application
is “based on its broad flexibility, which means it cannot be constrained by
pre-established criteria.”® Similarly, the PACTE Law does not define the
content of the “social and environmental issues” the company is to con-
sider, nor does it demand that social and environmental consideration be
given priority in the decision-making process. In principle, a decision with
an adverse social and environmental impact may still be reached if it is in
the company’s corporate interest.

Article 169(2) of the PACTE Law is the most directly salient to the discus-
sion of corporate purpose. It amends Article 1835 of the French Civil Code
to introduce the concept of a company’s raison d’étre (the reason for its
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existence; its purpose), allowing it to assign social and/or environmental
purposes to itself in its articles of association. The amendment stipulates
that:

The articles of association must be drawn up in writing. They deter-
mine, in addition to the contributions of each member, the form, the
object, the name, the registered office, the share capital, the duration
of the company and the methods of its operation. The articles of
association may specify a raison d'étre, consisting of the principles
which the company has adopted and according to which it will allocate
resources in the performance of its activities.?® [our translation,
emphasis added]

Like corporate interests,” raison d’étre is not defined under the PACTE
Law. However, the amendment points to the fact that it is not exactly a
statement of why the company exists, but an assortment of the “principles
which the company has adopted and according to which it will allocate
resources in the performance of its activities.” The Notat-Senard Report
provides further insight into the meaning of raison d’étre, explaining that it
is what is “essential to fulfill the object, that is to say the field of company
activities.” Thus, although raison d’étre literally means “reason for exist-
ence,” it may not correspond precisely to corporate purpose understood
as the statement explaining why a company exists. Even if it does, the
requirement for corporations to include a raison d’étre in their articles of
association is couched in voluntary and not mandatory terms. As a result,
a French company may decide not to have a raison d’étre.

Article 179 of the Law also creates the société a mission, a new form of
company. Any company can register as a société a mission provided the
company (i) defines a mission of pursuing social and environmental goals
in line with its raison d’étre and (ii) establishes a supervisory board that is
separate from the management board and includes at least one employee
of the company, to assess whether the company fulfils its mission. Articles
L225-35 and L225-64 of the French Commercial Code have also been
amended to allow boards to consider “social and environmental issues.™®



BOX 5: THE FRENCH COMMERCIAL CODE (OUR TRANSLATION)

Article L225-35 (first paragraph)

The Board of Directors determines the orientations of the company’s
activity and ensures their implementation, in accordance with its corporate
interest, taking into consideration the social, environmental, cultural and
sports issues related to its activity. It also takes into consideration, if nec-
essary, the raison d’étre of the company as defined in application of article
1835 of the Civil Code. Subject to the powers expressly attributed to the
shareholders’ meetings and within the limits of the object of the company,
it deals with any issue concerning the proper operation of the company and
settles, through its deliberations, the matters that concern it.

Article L225-64 (first paragraph)

The Board of Directors is vested with the broadest powers to act in all cir-
cumstances on behalf of the company. It exercises these powers within the
limits of the object of the company and subject to those powers expressly
assigned by law to the Supervisory Board and to the shareholders’ meet-
ings. It determines the orientations of the company’s business and ensures
their implementation, in accordance with its corporate interest, taking into
consideration the social, environmental, cultural and sports issues related
to its activity. It also takes into consideration, if necessary, the raison d’étre
of the company as defined in accordance with Article 1835 of the Civil Code.

These innovative amendments create interesting options for French
corporations and introduce new pathways for them in undertaking social
and environmental purposes. However, they do not go so far as to create a
general framework requiring corporations to adopt statements of
purpose.
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4 one significant difference between

the U.K. and French approaches

Is that the latter introduces a new
category of company, the société a
mission. The French government
undertook these reforms because

the original Napoleonic Code was
“absolutely inadequate in so far as
it considers [the enterprise] from
the angle of the corporation only...
Renaming things and doing so
truthfully is extremely important.”
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6. Lessons For Canada:
Recommendations

The foregoing discussion gives rise to the following
recommendations.

Recommendation 1: A new mandatory statement of
purpose by the board

While objects and corporate purpose are distinguishable, the requirement
in paragraph 6(1)(f) of the CBCA that Canadian companies specify any
restrictions on objects in their incorporation documents is already a modest
legal point of entry into the articulation of corporate purpose. Inspired by
the U.K. and French developments, and with a view to placing Canada at
the forefront of bringing corporate purpose into the mainstream of business
practice, we recommend that boards of CBCA companies be required

to formulate a public statement of purpose, subject to an exemption for
small- or perhaps even medium-sized companies. Such a general exemp-
tion would remove the burden from companies to apply for an exemption
from the Director General of Corporations Canada as is currently the

case pursuant to s. 156 of the CBCA (for the filing of financial statements).
The requirement could take the form of an amendment to Part XIV, which
would be entitled “Disclosure” (rather than “Financial Disclosure”), and
could include a new section 155A:

The directors of a corporation shall place before the shareholders at
every annual meeting a statement of purpose setting out the reason
for existence guiding its business conduct.

Our recommendation is patterned on the U.K. Companies Act 2006 regime
governing the preparation of section 172 statements (the annual state-
ments as to how directors have had regard to social, environmental and
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other considerations in exercising their duty to promote the success of the
company). The statement of purpose would be issued together with the
annual financial statements required by s. 155 of the CBCA.

We would emphasize that greater rigour to sustainability reporting along
the lines proposed by the Independent Review Committee on Standard
Setting in Canada would in our judgment be entirely complementary to a
mandatory statement of purpose.?? Sustainability reporting should fulfil
the important function of allowing markets and stakeholders to track ESG
performance. Statements of purpose should allow the corporation and
those who engage with it to chart a course toward continuous improve-
ment in both ESG performance and the achievement of its identified
purpose and to be held accountable for such improvement.

BOX 6: SMALL AND MEDIUM BUSINESS EXEMPTION
Small business exemption s.382 U.K. Companies Act 2006

The qualifying conditions are met by a company in a year in which it
satisfies two or more of the following requirements:

1. Turnover Not more than £10.2 million
2. Balance sheet total Not more than £5.1million
3. Number of employees Not more than 50

Medium business exemption s.465 U.K. Companies Act 2006

The qualifying conditions are met by a company in a year in which it
satisfies two or more of the following requirements:

1. Turnover Not more than £36 million
2. Balance sheet total Not more than £18 million
3. Number of employees Not more than 250

We had considered whether section 6 of the CBCA might be amended to
require all companies to articulate a purpose at the point of incorporation.
In particular, we considered whether paragraph 6(1)(f) should become a
new (g) and a new (f) inserted to read as follows:
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6(1) Articles of incorporation shall follow the form that the Director
fixes and shall set out, in respect of the proposed corporation,

(f) a statement of purpose setting out the reason for existence
guiding its business conduct; and

(g) any restrictions on the businesses that the corporation may carry on.

Similar recommendations by the Business Purpose Commission for
Scotland™e° that the law be amended to require companies to state their
purpose in their articles of association suggest that this may ultimately be
a direction in which the law should evolve, and one that is already open for
companies to adopt themselves. However, we are mindful that mandatory
inclusion of a statement of purpose in the articles of incorporation would
represent a significant departure from current practice. Furthermore, its
implementation might encounter procedural inflexibility since paragraph
173(1)(c) of the CBCA requires a special resolution to “add, change or
remove any restriction on the business or businesses that the corporation
may carry on.”°" Even if the statement of purpose were exempted from
the special resolution requirement, the need to amend the articles every
time there is a perceived need to review corporate purpose could become
a disincentive for companies to ratchet up gradually the ambition of their
purpose statement. Statements of purpose might become overly lawyered
boilerplate. It is important to maintain the company’s responsiveness to
market and public perception of its existing statement of purpose.

We should signal a final consideration. It is conceivable that for some
corporations, the requirement to state a purpose could produce a perverse
effect. They might choose to lock in purposes that are antithetical to “the
purpose of purpose” especially if they are already operating in sectors
characterized by negative social or environmental impacts. While there
are no guarantees that market and public pressures will continue to push
toward businesses playing a stronger role in society and improving their
ESG performance, we suggest that it is reasonable to assume that in
Canada, such pressures will tend to counteract possible perverse effects.
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Thus, whereas there may be a market for poor ESG performers, we are
prepared to assume that with adequate transparency, public scrutiny and
legal accountability, good performance will drive out bad.

Recommendation 2: A “comply or explain” approach
to stating a social purpose

Although we do not recommend that all corporations state a purpose that
benefits wider society and/or the environment, we do recommend that
corporations be nudged in that direction by the addition of a stipulation
with respect to the board statement of purpose along these lines:

If the statement of purpose makes no reference to considerations in
subsection 122(1.1) other than (1.1)(a)(i), the corporation shall issue a
public explanation.

This provision would take a “comply or explain” approach to any statement
of purpose that does not go beyond pursuing the interests of shareholders
(identified in subparagraph 122(1.1)(a)(i)). For example, small businesses
could explain that they have not yet achieved the sufficient size to allow
them to undertake a broader purpose. However, even some small
businesses can pursue a social purpose and thus all corporations could

in principle be subject to a “comply or explain” approach. Once again,
small- or medium-sized companies could also be exempted from this
requirement.

Recommendation 3: An amendment to the fiduciary
duty of directors and officers

The codification of the directors’ and officers’ duties to act with a view
to the “best interests of the corporation” ought to be aligned with the
corporation’s purpose. Although section 122 was only recently amended
in response to the Supreme Court’s decision in BCE, it is nevertheless
recommended that this provision be further amended to read:
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Every director and officer of a corporation in exercising their powers
and discharging their duties shall

(a) pursue the purpose of the corporation honestly and in good faith

with a view to its best interests.

In the BCE decision, the court alluded to the notion of a “good corporate
citizen,” but it did not expound upon the parameters of corporate citi-
zenship. This amendment, read together with subsection (1.1) defining

the best interests of the corporation, would clarify what good corporate
citizenship means legally. The best interests of the corporation are defined
in subsection 122(1.1), which recommendation 4 would expand. The effect
of this recommendation would be to extend liability for breach of fiduciary
duty to directors and officers who fail to pursue the purpose of the corpo-
ration honestly and in good faith. It would in some cases open up access
to court-ordered investigation of the corporation under section 229 of

the CBCA, in pursuit of the oppression remedy under section 241, and in
extreme cases could even lead to the dissolution of the corporation under
section 214. Indeed, we would support expanded use of the oppression
remedy to recognize environmental and other non-governmental organi-
zations as “proper persons” for the purposes of subsection 238(d).*2

Recommendation 4: An expanded definition of the
best interests of the corporation

Subsection 122(1.1) provides that directors may—but need not—consider
the interests of identified stakeholders, the environment and the long-
term interests of the corporation. By contrast, the proposed U.K. Better
Business Act would require that directors “must have due regard” to a
significant range of ESG factors. Although this is a direction for Canadian
law that we would favour, we acknowledge that in the most recent 2019
reform of the CBCA, which amended s. 122, this was a path not taken.
However, if according to our proposals corporations are required to state
a purpose, if the fiduciary duty must be exercised with a view to that
purpose, and if a “comply or explain” approach is taken to statements of
purpose that do not go beyond the maximization of shareholder value,
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a permissive rather than compulsory approach can still be taken to the
subsection 122(1.1) factors.

A more modest “housekeeping” amendment to s. 122 would involve
expanding the list of ESG factors that directors and officers can take into
account. That list should not lag behind global best practices—for example,
section 172 of the U.K. Companies Act 2006—and thus we recommend that
subsection 122(1.1) be amended to include factors parallel to those listed in
paragraphs 172(1)(d), (e) and (f) of the U.K. Companies Act 2006 as follows:

(d) impacts on the community,
(e) high standards of business conduct and
(f) fairness as between stakeholders of the corporation.

While this list is not exhaustive, the proposed amendment to subsection
122(1.1) would also provide a useful menu from which companies could
draw inspiration when framing their purpose.’®’
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Recommendation 5: An annual section 122 statement

The U.K. Companies Act 2006 includes the requirement that directors
prepare an annual strategic report, including a statement concerning how
they have performed in relation to their fiduciary duties. The proposed
U.K. Better Business Act would extend this reporting requirement to
include a statement of how the directors have advanced the purpose

of the company. The Business Purpose Commission for Scotland has

also proposed that reporting requirements be amended “to ensure that
larger businesses include information on non-financial measures such as
impacts on and investment in workforces, society and the environment.”°4
Drawing on these proposals, we recommend that the CBCA be amended
to require an annual statement by the board explaining how the directors
and officers have advanced the purpose of the company and have had
regard to the matters set out in subsection 122(1.1). The requirement might
not apply to small- or medium-sized companies, and once again a regime
parallel to that of the U.K. Companies Act 2006 could be established to
carve out such an exemption. This annual statement could be made in
conjunction with a sustainability report.
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Conclusion

We reiterate that the directive principle behind this paper is to
orient companies toward having a social purpose taking account
of their role in the wider community and the environment.
However, if they are to apply to all companies incorporated under
the CBCA, we conclude the transition to social purpose should be
incremental and allow stakeholders to engage with companies
to ensure that statements of purpose are truly meaningful and
become a benchmark for corporate accountability. Based on

the experience of the U.K. Corporate Governance Code, under
public scrutiny generic statements of purpose could evolve
relatively rapidly into more ambitious statements of social pur-
pose at least among Canada’s largest and most influential CBCA
corporations.

The recommendations outlined in this paper would allow Canada to
become a leader in making its companies purpose-driven and would
bolster the global reputation of Canadian companies as reliable and
ethical partners. We acknowledge that there is some regulatory fatigue
in Canada’s corporate sector at a time when sustainability reporting is
also being subjected to overhaul.s Bringing statements of purpose into
the mainstream of Canadian corporate practice will likely take time, and
we hope that this paper will contribute to accelerating that process.
The environmental and social challenges prompting the movement for
purpose-driven business will only get more acute.

Inspired by the recommendations of the British Academy, we hope that
future research will consider further changes to reporting require-
ments as well as changes to the powers of regulators, to shareholder
responsibility and governance arrangements, to practices around the
measurement and evaluation of corporate performance and to the role
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of institutional investors. Those are elements of a broader governance
framework needed to ensure that purpose-driven companies become
solidly anchored in the Canadian economy.
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